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CHILDREN, THE BILL OF RIGHTS AND THE 
AMERICAN FLAG. 


On the water gate of the World’s Fair in Chicago in 1893 
appeared the late President Eliot’s much quoted inscription, 

‘‘Toleration in religion, the best fruit of the last four cent- 
uries’’. 

In 1928, in the case of Glaser v. Congregation Kehillath Israel 
(263 Mass. 435 at p. 437), Chief Justice Rugg, speaking for a unani- 
mous court, referred to the ‘‘great guaranties of religious liberty 
and equality before the law of all religions’’ and described them as 
follows, 

‘‘Freedom to worship the Supreme Being ‘in the manner 
and season most agreeable to the dictates of his own con- 
science,’ ‘provided he doth not disturb the public peace, or 
obstruct others in their religious worship,’ is secured by art. 
2 of the Declaration of Rights of the Constitution of this 
Commonwealth. By art. 11 of the Amendments to the Con- 
stitution further provision is made for the security of reli- 
gious freedom, concluding with the mandate that ‘all religious 
sects and denominations, demeaning themselves peaceably, 
and as good citizens of the commonwealth, shall be equally 
under the protection of the law; and no subordination of 


any one sect or denomination to another shall ever be estab- 
lished by law.’ 


By art. 46 of the Amendments, ‘No law shall be passed pro- 
hibiting the free exercise of religion.’ ’’ 

Some years ago, a statue of Anne Hutchinson, banished to 
Rhode Island for her religious views, about 300 years ago, was 
erected in front of the Massachusetts State House and, in 1936, by 
Chapter 11 of the Resolves of that year, the Massachusetts Legis- 
lature ‘‘revoked’’ the sentence of ‘‘expulsion’’ of Roger Williams 
to Rhode Island in 1636. 

For generations the principle of toleration has been reflected 
in our law allowing persons who have religious scruples about 
taking an ‘‘oath’’ to ‘‘affirm’’ without swearing. The Nation has 
recognized and protected the religious beliefs of ‘‘conscientious 
objectors’’ in connection with military service. 

In 1935, by Chapter 258 of that year, the legislature pro- 
vided that in each school ‘‘under the control of the school com- 
mittees,’’ each teacher shall cause the pupils under his charge to 
salute the flag and recite in unison with him at opening exercises 
at least once each week the ‘‘Pledge of Allegience to the flag.’’ 
Failure for two weeks to cause the pupils so to do subjects the 
teacher to a criminal penalty. 

(1) 








As pointed out by Chief Justice Rugg, however (in Nichols v. 
Mayor, ete., of Lynn, 1937 Adv. Sheets, 537), the statute ‘‘estab- 
lished no penalty for a disobedient pupil’’ but is directed to the 
school committee and the teacher. 

Shortly after the passage of the statute a child in Lynn, eight 
years of age, who, with his parents, was of a religious group known 
as ‘‘ Jehovah’s Witnesses’’, quietly refused to take part in the cere- 
mony of saluting the flag on the ground that it was contrary to his 
religious belief. A member of ‘‘Jehovah’s Witnesses,’’ as stated by 
the court ‘‘through the literal reading of the Bible and especially 
of the first two Commandments as found in Exodus XX, believes 
that he ‘‘must express reverence to God alone and not to the flag, 
which is not the symbol of God’’. ‘‘ According to his belief, a salu- 
tation is equivalent to an act of reverence or adoration or idolatry 
and in violation of the Commandments of seripture.’’ 

The child was excluded from the school and in a proceeding 
to reinstate the child in school, the court, without questioning the 
genuine nature of the belief of the child and his parent, decided 
that the salute and pledge required by the statutes ‘‘has nothing 
to do with religion’’; that it was merely education in patrioti¢ ap- 
preciation of our form of government and, therefore, the statute was 
constitutional, and the expulsion of the child from school did not 
invade the rights of the child. 

A similar decision was rendered by a Federal Court of three 
judges in Massachusetts, on January 4th, 1939, in regard to three 
children belonging to the same religious sect who were excluded 
from a public school in Deerfield (See Johnson v. Town of Deer- 
field, 25 Fed. Supp. 918) and this judgment was affirmed, but 
without a reasoned opinion, by the Supreme Court of the United 
States on April 17th, 1939. This seems rather curious in view of 
the vigorous opinion of Judge Maris of the Federal District Court 
for the Eastern District of Pennsylvania, who refused to follow 
our Massachusetts Court and other courts because he considered 
that 

‘‘they overlooked the fundamental principle of religious 
liberty . . . namely that no man even if he be a school di- 
rector or a judge is empowered to censor another’s religious 
convictions or set bounds to the areas of human conduct in 
which those convictions should be permitted to control his 
actions, unless compelled to do so by an overriding public 
necessity which properly requires the exercise of the police 
power.’’* 


* Gobitis v. Minersville School Dist., 21 Fed. Supp. 271. 
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He found no prejudice to the public safety in a quiet, conscientious 
refusal for religious reasons, to salute the flag. On the contrary, 
he said, 

‘‘Our beloved flag, the emblem of religious liberty, ap- 
parently has been used as an instrument to impose a religious 
test as a condition of receiving the benefits of public educa- 
tion. And this has been done without any compelling neces- 
sity of public safety or welfare. We may well recall that 
William Penn, the founder of Pennsylvania, was expelled 
from Oxford University for his refusal for conscience sake 
to comply with regulations not essentially dissimilar, and 
suffered more than once imprisonment in England because 
of his religious convictions. . . . In these days when religious 
intolerance is again rearing its ugly head in other parts of 
the world it is of the utmost importance that the liberties 
guaranteed to our citizens by the fundamental law be pre- 
served from all encroachment. ”’ 

Nevertheless, it appears to be settled in Massachusetts, for the 
present at least, that a child may be excluded from the public 
schools solely for conscientious objections to the flag salute, how- 
ever respectful and devoted he and his parents may be to the flag 
and all that it stands for, including religious liberty. 

In an interesting discussion in a recent legal periodical appear 
the following passages, 


‘*Each court upholding the salute has declared that the 
act of saluting could not possibly be a religious observance. 
In this . . . objective determination that a certain act 
can not have religious significance lies the danger to religious 
freedom.’’ The Supreme Court of the United States ‘‘has 
defined religion as one’s views of his relations to his Creator 
and to the obligations which they impose of reverence for his 
being and character and of obedience to his will. Thus, 
unless the constitutional guaranties are inflexible, only the 
individual seems qualified to determine whether certain acts 
interfere with the ‘free exercise’ of that ‘view’. Judicial 
inquiry would seem proper only to determine the character 
of the opposition. Once the sincerity and religious nature 
of the objection have been discovered, the courts should 
recognize that the salute may restrict religious liberty and 
frankly face the question whether it may nevertheless be 
compelled.’’ Har. Law Rev. for June, 1938, 1418. 

The end is not yet, and the serious problem of statutory con- 
struction and constitutional rights is now before the courts in con- 
nection with more drastic attempts to ‘‘compel’’ the children. 

As pointed out by Chief Justice Rugg in 1937, ‘‘the publie 
obligation to provide for general education”’ is imposed by Chapter 
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5, § 2 of the Massachusetts Constitution, and for many years it has 
been provided that children between the ages of seven and sixteen, 
with certain exceptions not material to this discussion, shall attend 
the public school and it is the duty of the parents and the school 
committee to enforce such attendance unless the child is being edu- 
eated in some adequate private school approved by the committee, 
but it is expressly provided by General Laws, Chapter 76, § 1 that 
the school committees ‘‘shall not withhold such approval on account 
of religious teaching.’ 

In an article in ‘‘Law Notes’’ for April, 1939, by Thomas G. 
Booth, it is stated that, 

Secause of their religious scruples as against saluting 
the flag, children have been expelled from publie schools in 
twelve states. In some instances they have been brutally 
whipped, threatened with terms in reformatories, and other- 
wise mistreated. . . 

‘The salute of the flag,’ said Judge Lehman (in the 
New York ease of People v. Sandstrom) ‘is a gesture of love 
and respect—fine when there is real love and respect back 
of the gesture. The flag is dishonored by a salute by a child 
in reluctant and terrified obedience to a command of secular 
authority which clashes with the dictates of conscience. The 
flag ‘‘cherished by all our hearts’’ should not be soiled by 
the tears of a little child. The Constitution does not permit, 
and the legislature never intended, that the flag should be 
so soiled and dishonored.’ ”’ 

Following the decision of the Federal Courts in Massachusetts 
in the Deerfield case, the three children were, not only excluded 
from school, but were summoned to the District Court in Green- 
field on charge of being ‘‘ habitual school offenders’’, under a statute 
passed many years before the compulsory flag salute was ever 
thought of, and in spite of the statement by Chief Justice Rugg 
already quoted from the Lynn ease that the flag salute statute 
“‘established no penalty for a disobedient pupil’’. 

At the hearing before the judge of the District Court, the 
judge, as we understand, although expressing reluctance, committed 
the children to a training school, which we understand to be a sort 
of reform school for delinquent children. This decision has, we 
understand, been appealed to the Superior Court and the appeal 
is likely to come up soon. Meanwhile, the children are at liberty, 
but subject, of course, to the commitment overhanging them. 

The questions of law which must arise as a result of this judi- 
cial order that three young children between the ages of seven and 
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twelve shall be torn from their home and parents, and placed in a 
county institution because of their religious belief are of such im- 
portance that they should be more generally understood by the 
publie and thought about by the legal profession on both sides of 
the bench. There seem to be two distinct questions of law. First, 
ean the old statute providing that, 

‘*A child under sixteen persistently violating reasonable 
regulations of the school he attends, or otherwise persistently 
misbehaving therein, so as to render himself a fit subject 
for exclusion therefrom, shall be deemed an habitual school 
offender, and unless placed on probation ... may .. . be 
committed to a county training school,’’ 

be legally interpreted to extend to the flag salute statute which 
the Supreme Judicial Court has expressly stated ‘‘established no 
penalty’’ for a child who failed to salute for religious reasons? 
This is a question of statutory construction. The second question 
is whether the persistent offender statute, if it is construed to in- 
clude the later flag salute requirement, can be constitutionally 
applied not only to exclude the children from the schools and their 
opportunity for education, but to take them from their parents and 
force them into an institution of a reformatory character. This 
second question is one of constitutional law as to religious liberty 
and the rights of the child under the Bill of Rights. Incidental to 
this second question, there arises the practical question of common- 
sense as to what happens after they are forced into the training 
school? Do they require them to salute the flag there, and, if the 
children refuse for the same religious reasons, what happens then? 
Do they thrash them, or deprive them of food, or what form of 
altruistic brutality is applied ? 

As to the first question, the Supreme Court of the United 
States has said that there is a ‘‘cardinal rule of construction that 
where the language of an act will bear two interpretations equally 
obvious, that one which is clearly in accordance with the provisions 
of the constitution is to be preferred.’’ (Knights Templars Indem- 
nity Co. v. Jarman, 187 U. S. 197 at p. 205.) Under this rule, it 
would seem that the persistent school offender act should not be 
interpreted to include flag salute cases when there was no other 
form of ‘‘misbehavior’’ involved and the refusal to salute was be- 
cause of religious belief genuinely held. All the modern literature 
and philosophy of juvenile courts and considerate treatment of 
children supports this view. 

But if the courts should hold that the persistent offender 
statute does apply to these flag salute cases, even though the flag 











salute statute specifies no penalty for the child, then the courts 
must face squarely the honest belief of the children and their 
parents in the religious aspect of the salute and decide whether 
there is any reasonable danger to the public safety or welfare which 
can justify the exercise of the police power to the extent of over- 
riding genuine religious beliefs and forcing young children away 
from their homes into publie disciplinary institutions, with all that 
such institutions involve, as a matter of commonsense, in their in- 
fluence for good or evil on the individual child. The question can 
not be avoided by simply denying what these people genuinely 
believe. The objections raised to the so-called ‘‘child labor’’ or 
‘‘echild control’’ amendment should not be forgotten when the 
question of ‘‘ power’’ is considered. 

In connection with a grave issue of this kind, it is well to re- 
member that one of the earliest important decisions of the Supreme 
Judicial Court, after the adoption of the Massachusetts constitution 
in 1780, was the decision (by Justices Sargeant, David Sewall and 
James Sullivan in 1781, sustained in 1783 by the full court, then 
consisting of Chief Justice Cushing and Justices Sargeant, Sewall 
and Sumner), that slavery was inconsistent with the first article of 
the Bill of Rights. This decision was rendered while slave auctions 
were being advertised in Massachusetts and the legislature had 
taken no action in the matter. 

Under the reasoning of the opinion of the court in Weems v. 
U.S., 217 U.S. at pp. 372-373, the question may also arise whether 
taking a child from its home because of conscientious belief and 
placing it in a state institution is a ‘‘eruel and unusual punish- 
ment’’ in violation of the 26th Article of the Massachusetts Bill 
of Rights. Also the salute requirement does not apply to children 
in private schools. 

James Madison onee said, 

‘‘In framing a government which is to be administered by 
men over men, the great difficulty lies in this; you must 
first enable the government to control the governed, and in 
the next place oblige it to control itself.’’ 

The question in these eases seems to be whether government 
through its three branches, or any of them, will ‘‘eontrol itself”’ 
in the presence of, and in the treatment of, a child. 

We believe the statute should be changed to protect genuinely 
conscientious children but, whatever the law may be decided to 
mean, we respectfully suggest that the governor exercise the pardon- 
ing power in every such case of a genuinely conscientious child. 
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The interference with religion involved in the suppression of 
Mormonism was based on the danger to publie morality. The vacci- 
nation cases are based on danger to public health. What threatened 
public danger is there from the sect of ‘‘Jehovah’s Witnesses’’ 
which justifies the exercise of the police power upon them? 

In a recent letter to the press appears the following statement, 

‘*  . . the religion which believes that saluting an em- 
peror’s statue is idolatry is not harmful. Many Christians 
were thrown to the beasts for that. Now we have a religion 
which believes that saluting the flag, emblem of the sovereign 
people, is idolatry. We ought to deal kindly with its zealots. 
Probably they would express their loyalty in some other way 
not contrary to their religion, and yet explicit enough to 
make it safe to stop persecuting them.”’ * 

FRANK W. GRINNELL. 
~* The position of parents, who are members of the sect, is an awkward one. They are 
required to provide education for their children—they are supposed to have the right to 
train their children in their own religion and to have them at home. If they cannot afford 


a private school and the children are excluded from the public schools because of their 
religious belief, what are they to do? 








AN ACT TO EXTEND THE CONCURRENT JURISDICTION OF THE 
SUPERIOR COURT. ST. 1939, Cc. 257. 

SECTION 1. Chapter two hundred and thirteen of the General Laws 
is hereby amended by inserting after section one, as appearing in the 
Tercentenary Edition, the two following new sections:—Section 1A. The 
superior court shall have original jurisdiction, concurrently with the 
supreme judicial court, of all proceedings relating to habeas corpus, 
certiorari, quo warranto and informations in the nature of a quo war- 
ranto, mandamus (except a writ of mandamus to a court or a judicial 
officer), and also of all matters relating to the dissolution of corporations, 
and of all cases and matters of equity of which the supreme judicial court 
has had exclusive original jurisdiction under section two of chapter two 
hundred and fourteen or otherwise, other than cases arising under the 
statutes relating to insolvency of which general superintendence and 
jurisdiction are given to it by those statutes, or arising under section five 
of chapter twenty-five, relating to the department of public utilities, or 
under section thirteen of chapter fifty-eight A, relating to the appellate 
tax board, or under chapter one hundred and sixty-seven, relating to 
banks and banking, or under paragraph (F) of section twelve of chapter 
three hundred and seventy-six of the acts of nineteen hundred and thirty- 
four, as amended by section five of chapter four hundred and twenty-eight 
of the acts of nineteen hundred and thirty-seven, relating to the milk 
control board. 

Section 1B. Questions of law arising in any proceedings of which 
jurisdiction is vested in the superior court by section one A may be re- 
served and reported to the supreme judicial court for the consideration 
of the full court in the manner provided in section one hundred and eleven 
of chapter two hundred and thirty-one if such proceedings are at law and 
in the manner provided in sections thirty and thirty-one of chapter two 
hundred and fourteen if such proceedings are in equity, and section 
thirty-two of said chapter two hundred and fourteen shall apply to pro- 
ceedings within the concurrent jurisdiction provided for by said section 
one 

SECTION 2. This act shall take effect on October first in the current 
year. Approved June 2, 1939. 





NOTE. 
This act was recommended by the Judicial Council and by the Boston 
Bar Association (see 14th Report of the Judicial Council reprinted in 
Preliminary Supplement Mass. LAw Quart. for Jan.-March, 1939). It 
was first recommended in substance by the Judicature Commission in 1920. 











THE RULE-MAKING BILL. 


THE PETITION FoR ITs PASSAGE AND THE SUBSTANCE OF THE DEBATE 
IN THE House RESULTING IN Its DEFEAT. 


The substantial portion of this bill (Senate 542), which passed 
the Senate and was defeated in the House, after a favorable report 
by the Judiciary Committee, was the first section as follows: 

Section 1. Chapter two hundred and eleven of the General 
Laws is hereby amended by inserting after section three, as appear- 
ing in the Terecentenary Edition, the two following new sections :— 

Section 3A. In addition to the authority of the several 
courts to make rules, the supreme judicial court may regulate by 
rule pleading, practice and procedure in all the courts. Such 
rules shall not abridge, enlarge or modify the substantive rights 
of any litigant or affect the right of trial by jury under the con- 
stitution. Such rules shall become effective on such date, not less 
than thirty days, from the time of their promulgation by the 
supreme judicial court as said court may specify. Thereafter, all 
statutes in conflict therewith shall be of no further force or effect. 
The statutes or parts thereof thus superseded shall be specified in, 
or with, the rules thus promulgated. This section shall not affect 
the authority of the several courts or classes of courts or the justices 
thereof to make rules, except that such rules shall not conflict with 
rules of the supreme judicial court, and certified copies of all such 
rules of other courts hereafter made shall be submitted, forthwith 
upon their adoption, to the chief justice of the supreme judicial 
court, with a statement of the date when such rules are to take 
effect. 

The second section had to do with details of printing rules and 
is not material to this discussion. 

The important sentence in section 1 which was the special 
reason for the bill is the sentence printed in italics. This sentence 
was taken from the Act of Congress of 1934 under which the rules 
of the Federal Courts have been recently revised by the Supreme 
Court of the United States with the widespread co-operation and 
assistance of the bar throughout the country. 

So much time and effort has been put into the movement for 
the preparation and support of this bill and so much interest and 
agreement shown both by lawyers and laymen that the bench and 
bar will wish to be fully informed of the story for convenient refer- 
ence as a basis for consideration of future development. 

The bill was reported favorably by the Judiciary Committee 
with four dissenters. Prior to that time it had received the ap- 
proval of the various bodies and individuals listed in the following 
petition for its passage and of many others. The Committee on 
Judicial Procedure of the Boston Chamber of Commerce was very 
active in support of the bill. Copies of the bill were sent by mail 
to every member of the Massachusetts Bar Association and every 
member of the Law Society of Massachusetts throughout the Com- 








monwealth with explanation of its purpose. The bill was also 
printed with an explanatory note in the Massacnusetts Law 
QuARTERLY (for January-March, 1939, pp. 23-24) which was sent 
to every member of the Massachusetts Bar Association with notice 
of the fact that the bill had been approved by the Executive Com- 
mittee. It was also printed in the Bar Bulletin (No. 146 for March, 
1939) of the Boston Bar Association and sent to all members of 
that association. 

During twenty-five years of close attention to measures relat- 
ing to the judicial system, we can remember none which have been 
so widely distributed in advance throughout the Commonwealth or 
which have received so much agreement by so many different repre- 
sentative bodies after independent consideration. The bill is sub- 
stantially similar to the Act of Congress of 1934 relating to the 
rules of the Federal Courts. It is part of a nationwide movement 
of publie spirited men, both lawyers and laymen, for the improve- 
ment of the administration of justice. 

The rule-making function is not new but is an ancient, well- 
established, normal common law function of the courts, interest in 
which is reviving all over the country as the most reasonable and 
businesslike way of adjusting court procedure to modern needs. In 
the course of the preparation and discussion of this bill many 
lawyers who supported it have expressed their opinion that the 
Supreme Judicial Court has the authority proposed by this bill as 
part of its independent constitutional functions and that the only 
purpose of the bill was to secure legislative recognition of this fact 
in view of the doubts and differences of opinion expressed in regard 
to need of legislation. The debate in the House suggests the public 
need of a close study of the nature and extent of the existing con- 
stitutional and statutory authority of the Supreme Judicial Court. 
Legislative changes in regard to the courts are generally slow. An 
act has recently been passed, the substance of which was first recom- 
mended to the legislature by the Judicature Commission nineteen 
years ago. With the coming of biennial sessions, legislative delay 
in regard to the courts will be even slower than before. 

The account of the debate in the House discloses a variety of 
reasonings and misunderstandings and apprehensions about the 
bill which should be studied philosophically and those of us who 
favored the bill should not be irritated at being dramatically 
charged with tyrannical motives. The public and the legislators 
who opposed the bill, because of its general character, should also 
remember that a few years ago legislation was suggested to au- 
thorize the Superior Court to establish jury-pooling and the pre- 
trial system. As the legislature did not act on these specifie pro- 
posals, a closer study of the existing rule-making authority resulted 
in the establishment of these practices by rule, sustained by the 
Supreme Judicial Court. This resulted in an annual saving by 
jury-pooling of some seventy-five thousand dollars of the public 
money in jury fees, and a marked advance in reducing the laws 
delay by the pre-trial system, which has been adopted in the Federal 
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Courts with a similar reduction of delay, as explained by Judge 
Sweeney in the Journal of the American Judicature Society for 
June, 1939. 

For discussion of the history of rule-making, see MAssacuvu- 
serts Law QuarvreRLY for July, 1936, 59 and January-April, 1938, 
9-15, Boston Bar Bulletin, No. 133, Special Number, February, 
1938, 57 and Dean Pound’s address in 1926 before the National 
Conference of Bar Association Delegates in Denver (reprinted in 
MASSACHUSETTS LAW QuARTERLY for July, 1936, 70). 


THE Fort.owInc PAPER WAs SUBMITTED TO MEMBERS OF THE 
House OF REPRESENTATIVES ON JUNE 14, 1939: 


Sen. No. 542 


To the Members of the Senate and House 
of the General Court of Massachusetts: 


We, the undersigned, endorse the bill reported by the Com- 
mittee on Judiciary to give the courts the rule making power. 

We believe that it is of the greatest importance to have the 
practice and procedure of our courts so regulated that the judicial 
machinery can function as quickly and efficiently as possible. An 
important step toward that end is to give the courts greater respon- 
sibility in the making of the rules governing practice and pro- 
cedure. Under the provisions of this bill, only the rules of plead- 
ing, practice and procedure are involved and the substantive rights 
of litigants are specifically exeepted. 

We believe that as the judicial braneh of our government has 
primary responsibility for the administration of justice, it should 
also have responsibility for its practice and procedure. 

We quote the recommendation of His Excellency, the Governor, 
in his inaugural address: 

‘I recommend that such legislation be enacted as may be 
necessary to modernize the structure, and, in any event, to 
impress upon the courts themselves, by enabling them to 
make their own rules of practice and procedure, the respon- 
sibility for keeping the judicial machinery funetioning 
quickly and efficiently.”’ 


terrae 
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Wherefore, we submit that there is good reason for the passage 
of the bill relating to the rule making power. 


THOMAS F. QUINN, President 
Law Society of Massachusetts 


DANIEL J. LYNE 
Newton, Mass. 


JOSEPH B. ELY 
Westfield, Mass. 


EDMUND J. BRANDON 
Boston, Mass. 


DAMON E. HALL, President 
Bar Association of the City of Boston 


RAYMOND S. WILKINS 
Winchester, Mass. 


JOSEPH WIGGIN, President 
Massachusetts Bar Association 


JAMES M. Hoy 
Milton, Mass. 


W. ARTHUR GARRITY 
Worcester, Mass. 


JAY R, BENTON 
Belmont, Mass. 


HENRY R. Mayo 
Lynn, Mass. 
FRANK G. ALLEN 
Norwood, Mass. 


HoMFR ALRFRS 
Brookline, Mass. 


ARTHUR L. BROWN 
Newton, Mass. 


P. JOSEPH McMANUS 
Arlington, Mass. 


JOSEPH T. GAGNE, President 
JOHN J. O’RourKE, Secretary 
Lawrence Chamber of Commerce 


JACOB J. KAPLAN 
Boston, Mass. 


WALTER POWERS 

Boston, Mass. 

WiLuiaM H. FL oop, President 
Springfield Chamber of Commerce 
WALTER J. DONOVAN 

Adams, Mass. 


JAMES N. CLARK 
Winchester, Mass. 


HAROLD P. JOHNSON, President 
Middlesex County Bar Association 
BARTHOLOMEW A. BRICKLEY 
Boston, Mass. 

FREDERICK G. KATZMANN, President 
Norfolk County Bar Association 
JOHN W. HAIGIS 

Greenfield, Mass. 

P. A. O’CONNELL 

Brookline, Mass. 

ELioT WADSworTH, President 
Boston Chamber of Commerce 
JOSEPH TALAMO, President 
Worcester County Bar Association 


RIcHARD E. JOHNSTON, Chairman 
Committee on Legislation and Laws, 
Law Society of Massachusetts 


Morris R. BROWNELL 

New Bedford, Mass. 

JAMES A. CROTTY 

Worcester, Mass. 

Frep W. SEAVEY, Secretary 
Lynn Chamber of Commerce 
Horace E. ALLEN 

Springfield, Mass. 

HENRY PARKMAN 

Boston, Mass. 

JOHN J. DAILEY, Secretary 
Dorchester Board of Trade 
WILLIAM RITCHIE, President 
New Bedford Board of Commerce 
MELVIN M. JOHNSON 

Brookline, Mass. 

Louis E. KIRSTEIN 

Boston, Mass. 

EDWARD J. FROST 

Newton, Mass. 

GEORGE C. P. OLSSON, President 
Plymouth County Bar Association 
ANTHONY O. SHALLNA 
Cambridge, Mass. 

ROBERT G. DODGE 

Boston, Mass. 

JOHN E. HANNIGAN 
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The bill has been approved after independent consideration 
by the: 
Executive Committee of the Massachusetts Bar Association 
Executive Committee of the Law Society of Massachusetts 
Council of the Bar Association of the City of Boston 
Nortolk County Bar Association 
Worcester County Bar Association 
Massachusetts Committee of the American Bar Association 
on the Reform of Judicial Procedure 
Judicial Council of Massachusetts 
All signatures and approvals have been obtained since the present 
bill was drafted this year. 


We understand that the Cambridge Bar Association also voted 
to support the bill. 


Notes TAKEN BY A LISTENER IN THE GALLERY, OF THE SUBSTANCE 
OF THE DEBATE ON THE RULE MAKING POWER BILL IN 
THE MASSACHUSETTS HOUSE OF REPRESENTATIVES, 

JUNE 14, 1939. 

(These notes were not taken stenographically. The names of the 
speakers are omitted as the notes are published merely to 
inform the bar of the substance of the reasons expressed.) 


REPRESENTATIVE A. 

This bill is another encroachment on the rights of the legis- 
lature. It proposes to take away from us all right to pass legisla- 
tion regulating practice, pleading and procedure in all the courts 
of the Commonwealth. Its sponsors apparently think that the 
legislature cannot be trusted and by filing this bill evidence their 
hostility to the legislature. There is no need of such a bill since 
the courts function effectively at the present time. Chapter 213, 
Section 3, of the General Laws now gives the courts sufficient rule 
making power to accomplish all objectives which the sponsors of 
this legislation have in mind. While I do not want to in any way 
diminish the power of the courts, I think it even more important 
to preserve the power of the legislature. According to our Con- 
stitution, there are three branches of the government—executive, 
legislative and judiciary. It is the function of the legislative branch 
to make all laws, including those regulating procedure in the courts. 
It is the judiciary’s duty only to interpret laws enacted by the 
legislative branch. Clearly, therefore, the proposed legislation is 
unconstitutional. 
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If the proposed legislation were enacted, an ordinary citizen 
who thought that the rules adopted by the court worked an injus- 
tice, would not dare to approach the Supreme Judicial Court to 
voice his complaint. The court would look upon this as an affront 
to its dignity. On the other hand, if the power to regulate court 
procedure is retained in the hands of the legislature, no citizen 
would have any hesitancy in speaking his mind freely to his Repre- 
sentatives. 

Under the provisions of the bill, there is nothing to prevent the 
courts from establishing a jury fee or raising entry fees. In short, 
the bill sets up a dictatorship which should not be tolerated. 

REPRESENTATIVE B. 

I am glad to report that in connection with this bill I am one 
of the four dissenters on the Joint Judiciary Committee. Only 
organizations like the Boston Bar Association favor this legislation. 
On the other hand, I know fifty lawyers who oppose the bill. The 
courts have plenty of rule making power now. Chapter 211, Sec- 
tion 3, of the General Laws is sufficient for all purposes. In addi- 
tion, further rule making power is given by Chapter 213, Section 3. 
Under the proposed bill the courts could ‘‘raise the jury fee’’ if 
they desired to do so. The legislature has already given way too 
many of its prerogatives. Let’s hold on to what we’ve got. This 
is a rich man’s bill and should be defeated. 

REPRESENTATIVE C. 

The courts already have power to make rules regulating pro- 
cedure. This is special legislation designed to wipe away every 
common law right. If this bill were enacted, within less than five 
years there would be a jury fee of $50. The legislation is prompted 
by a small selfish group, the same type of people that would favor 
slavery. It is ridiculous to say that the courts do not have rule 
making power. Look at this book containing 360 pages of rules 
that have already been adopted by the Massachusetts courts. I am 
suspicious of the sponsors of this bill. They are trying to take 
away the rights of the legislature. There have already been too 
many raids of this kind and further efforts should be defeated. 
Texas has recently passed a bill of a similar type, but I eall your 
attention to the fact that it provides specifically that every rule 
adopted by the courts must be approved by the state legislature 
before it can become effective. 

If we were to pass this bill, the General Laws would be eut 
in half. 

Bury the bill in the Charles River! 
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THe Hovusr CHAIRMAN OF THE JUDICIARY COMMITTEE WHICH 
REPORTED THE BILL. 

This bill was passed almost unanimously by the upper branch 
and comes to us now on the recommendation of His Excellency, 
Governor Saltonstall. (Rep. Sherman then read the section of the 
Governor’s inaugural address dealing with this subject.) 

If the bill were to be enacted, entry fees could not be raised 
nor a jury fee established, because the bill specifically prohibits 
any changes which would affect substantive rights. I eall your 
attention to the fact that this bill does not in any way affect 
Chapter 231 of the General Laws, which is the Chapter regulating 
court fees. If it would in any way assist in the enactment of the 
legislation, I would be perfectly willing to entertain an amendment 
which would definitely provide that the rule making power should 
not be interpreted as including the right to change the schedule of 
court fees now provided by the General Laws. 

Congress has passed similar legislation in so far as the Federal 
Courts are concerned. 

If the bill were to become law, the legislature would not give 
up any powers. It always has the right to take away that which 
it has granted. If the Supreme Judicial Court made rules which 
did not meet with the approval of the legislature, the latter would 
have the right to pass legislation abrogating them. 

This bill is favored by bar associations, lawyers and business 
men from all over the state. I should like to read the names of a 
few ot those who have signed a letter requesting this legislation. 
(He then read the list of the various bar associations and the names 
of ten or fifteen individuals who favored enactment of the bill.) 

I very much hope that the bill will be ordered to a third 
reading. 

REPRESENTATIVE D, 

I move that all speeches for the remainder of the afternoon be 

limited to two minutes. (It was so voted.) 
REPRESENTATIVE E. 

The advocates of this bill are merely seeking to curry the favor 
of the judges. They are an illustrious group of distinguished 
gentlemen who are known throughout the Commonwealth as the 
enemy of the poor man. 

REPRESENTATIVE F. 

He mentioned the fact that similar power had been given the 

United States Supreme Court by Congress and that the legislature 
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should have no fear of giving the rule making power to the Supreme 

Judicial Court of Massachusetts, which as now constituted enjoys 

the highest respect of all citizens of the Commonwealth. 
REPRESENTATIVE G. 

There is nothing whatever in the bill that would prevent the 
imposition of a jury fee. In my opinion, this is not only an abro- 
gation of the power of the legislature, but if the courts once had 
such power, the legislature could not regain it without a constitu- 
tional amendment. We would be absolutely powerless once we 
turned our rights over to the Supreme Judicial Court. 

REPRESENTATIVE H. 

A few years ago the Superior Court, particularly in the metro- 
politan communities, was in arrears in its docket. It took two or 
three years to secure a jury trial. Now, however, the dockets have 
been brought up to date so that a jury trial ean be had within six 
months. This has been accomplished largely by the auditor system 
for hearing motor tort cases and the pre-trial procedure system. 
Both of these were put into effect by the Superior Court without 
any grant of power and have brought the dockets up to date. If 
there were any need for this legislation several years ago, it cer- 
tainly is not needed today, as is shown by the progress of the courts 
without it. 

REPRESENTATIVE I. 

If this bill were enacted, there is nothing in it which would 
prevent a judge from charging a jury on the facts. Indeed, it is 
quite possible that the Supreme Judicial Court might enact a rule 
which would entirely abolish the right to trial by jury. 

THE House CHAIRMAN OF THE JUDICIARY COMMITTEE. 

The right of trial by jury is preserved by our Constitution. 
Nothing in this bill could deprive a citizen of his constitutional 
rights. I have already pointed out that the bill specifically pre- 
vents changes in substantive law. As I said before, if it would 
assist in the enactment of this legislation, I would be agreeable to 
amendments which would clearly prohibit judges from charging 
juries on facts, prevent changes in the schedule of court fees, and 
preserve the right of trial by jury. 

* * * * + * 

Following the debate a voice vote was taken which resulted in 
a strong negative vote. <A rising vote showed 42 in favor of the 
bill and 98 opposed. No effort was made to secure a roll eall. 

A motion for reconsideration and postponement offered on the 
following day, June 15, 1939, was defeated by a voice vote. 
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THE ADMINISTRATIVE COMMITTEE OF THE DISTRICT 
COURTS AND SOME OF THE REWARDS OF 
PUBLIC SERVICE. 


In the second report of the Judicature Commission (House 
Document No. 1205 of 1921), that body, of which Judge Sheldon 
was chairman, after a study of the judicial system as a whole for 
many months and after considering every variety of criticism of 
the system and of suggestions in regard to it, explained the need 
of an administrative committee of the District Courts. After de- 
scribing various suggestions, which had been made ever since 1876, 
the commission referred to another suggestion, 

‘*. . . that, instead of having a division into districts 
with chief justices, a committee of judges of the present 
courts should be created, the judges serving upon this com- 
mittee to be selected from time to time by the chief justice 
of the Supreme Judicial Court; that this committee should 
have the power and duty of studying the work, the procedure, 
practice, methods of keeping records, ete., of the various dis- 
trict courts, and of making suggestions to the judges of 
such courts, or formulating rules for the consideration of the 
judges as a whole, with a view to improving, or making 
more uniform, the practice and methods of administration 
throughout the Commonwealth. 

‘‘The Commission believes that there should be some 
body charged with the duty and given the power to inves- 
tigate and to make recommendations. Of various sugges- 
tions of this kind, explained above, the Commission feels 
that the plan for a committee of judges, a plan which has 
the approval of a vote of the Association of Justices of the 
district courts, is the one most likely to work in practice, 
and we recommend it and annex hereto a draft for legislation 
to that end. . . .”’ (pp. 36-37). 

Following this recommendation, which, as pointed out by the 
commission, was approved by a vote of the Association of District 
Court Justices (after a full discussion, as preferable to a plan for 
district chief justices), the legislature provided for the Administra- 
tive Committee by St. 1922, Chap. 532. For sixteen years that com- 
mittee, composed of three judges, has been devoting a very large 
amount of time and effort in traveling about the state studying 
the methods and problems of each of the seventy-two District Courts 
(other than the Boston Municipal Court) making helpful sug- 
gestions to judges, clerks and probation officers, considering all 
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kinds of suggestions that have been made to it, and, for the last 
ten years, issuing two circular letters annually to all the judges 
and clerks and probation officers throughout the Commonwealth 
suggesting uniform practices, explaining the reasons for, and inter- 
pretation of, new legislation, and in general keeping the officials 
of the District Courts better informed than they ever were before 
in the history of Massachusetts. 

Although the committee had no powers except advisory pow- 
ers, any one who has followed the history of the District Courts dur- 
ing the past fifteen years will realize that, however imperfect it may 
be, there is, as a result of the efforts of this committee, and the co- 
operation of most of the judges and other officials, more of a dis- 
trict court system, as distinguished from seventy-two disconnected 
local courts with little knowledge or understanding of each other 
and with many more varying practices than there are today. 

The work which was begun in 1922 by the first committee, 
consisting of Judge Milliken of New Bedford, Judge McDonald of 
Marlboro, and Judge Hibbard of Pittsfield, and continued by 
their successors, with Judge Hibbard serving continuously as sec- 
retary of the committee from the time of its creation, has been of 
a most constructive character in the interest of the administration 
of justice on behalf of the citizens of Massachusetts. It has been 
done so quietly that many members of the bar know little, if any- 
thing, about it. But the series of semi-annual circular letters of 
the committee, a full set of which we have before us, reflects the 
enormous amount of work outside of the ordinary judicial work 
of their courts which has been done by the publie spirited members 
of the committee in contributing their best judgment toward the 
solution of the difficult problems presented by the District Courts. 
The magnitude of the problem of cooperation is indicated by the 
fact that there are 72 justices and about 145 special justices and 
many clerks and assistant clerks and probation officers. Most of 
these circular letters have been reprinted in the MAsSACHUSETTS 
LAW QUARTERLY or the Reports of the Judicial Council. 


Rewards of Public Service. 


One of the rewards after this sixteen years of continuous and 
important public service appears in the following account of a 
debate in the Senate on April 24th, as reported in the Springfield 
Republican of April 25th, 1939. 
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“SENATE DEBATES REGULATING HOURS OF DISTRICT COURTS. 
(From “Springfield Republican”, April 25, 1939.) 


“From Our Special Reporter. 


“Boston, April 24—The Senate ordered engrossment this after- 
noon, by roll call vote of 25 to 12, of a bill authorizing the adminis- 
trative committee of the district courts to regulate hours when 
such courts other than in Boston, shall be open for transaction of 
business, and to regulate office hours of court clerks. 

“But action did not come until after prolonged debate, during 
which the courts committee, on which Judge Charles L. Hibbard 
of Pittsfield serves, was subjected to severe criticism by Senators 
Donald W. Nicholson (R) of Wareham, and Thomas M. Burke (D) 
of Boston, the latter a lawyer. 

“Nicholson attacked the committee at the outset of debate 
saying a lot was being heard about economy, but this bill was just 
another instance of giving more power to a board for which it can 
ask for more money. He said presiding judges of district courts 
should be permitted to run their own courts, just as in Boston, 
and that this bill was just to build up another board. 

“Senator John D. Mackay (R) of Quincy, judiciary chairman, 
defended the bill saying it was designed to correct a situation 
which is ‘shameful’ in some sections. He said members of the com- 
mittee are all honorable judges and can be trusted. 

“Senator Burke charged it was just another bill to take away 
the checks and balances of the people and that the committee was 
just ‘building up a job for somebody.’ 

“Senator Charles G. Miles (R) of Brockton, asserted the bill 
was ‘a darn fine bill’. He told of going to a district court and not 
finding anyone around, as judges and clerks come and go as they 
please, and there is need for uniform hours for business. 

“It is not one bill but the accumulation of all of them that has 
brought about a condition that Gov. Saltonstall is trying to correct, 
the Cape senator continued, saying it isn’t necessarv to be a 
statesman ‘to see beyond the length of your nose. You have a 
skeleton here now, but in five or six years you will have a fat corpu- 
lent board. The people are not asking for this. Let’s pass legis- 
lation the people ask for and not what the committee on judiciary 
wants. 

“Senator Burke asked why the supreme court should appoint 
three judges to have jurisdiction over courts over which it has no 
power, demanding the Legislature keep this power. Senator Joseph 
D. Langone, Jr. (D) of Boston, said there are too many lawyers 
who are afraid of judges, and noted that chiefly lawyers were talk- 
ing in the debate. He was called to order twice by the president 
and told to confine himself to the subject matter. Then came the 
vote for engrossment.” 


Another paper reported that some one had said the committee 
‘‘had done nothing but spend $2500 a year.’’ 

Judge Hibbard and others who have devoted so much time and 
effort to the work of the Administrative Committee, must have 
been interested in this public comment on their work; but the 
passage of the bill was a more fitting tribute expressing confidence 
by imposing additional responsibilities in the public interest.* 

F. W. G. 

_ © The “Law Society Journal” for May, 1939, contains an interesting article about the 
history of the District Courts, by Albert Hurwitz, Esq., of the Boston bar. In referring to 
the Administrative Committee he says “the problems which the District Court system 
present and the evils which have grown up with it, will not in my opinion be solved by 
the Administrative Committee no matter what powers the legislature may confer upon it.” 
However that may be, it should be recognized that in the period of transition the Committee 


has accomplished much more than “some useful purpose” in preparing the way for future 
improvement. 
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THE MATTER OF GUARDIANS AD LITEM. 


The July-September, 1938, issue of the MAssacHuUsetts LAw 
QUARTERLY carried an article by Frank W. Grinnell, Esq., entitled 
‘*A Suggested Rule for the Consideration of the Supreme Judicial 
and Probate Courts in Regard to Guardians ad Litem’’. He pro- 
pounds the question whether a decision upon the matter of appoint- 
ment of such guardians ‘‘ecalls for the exercise of a real judicial 
discretion or is a purely perfunctory matter governed by statutory 
words’’. If I understand his conclusions correctly, he feels that 
the statutes relating to such appointments are not mandatory but 
are recognitions of an administrative equitable principle; that the 
matter is one of a considered judicial discretion and not a perfune- 
tory duty, and that a court should make no appointment where it 
decides that possible future interests are adequately represented 
and protected by those already before the court,—giving, as an 
example, the common case where a will or other instrument pro- 
vides for a life interest with remainder over of identical interests 
in several shares to a class, the issue of a deceased member of the 
class to take by right of representation so that there is no conflict 
between the interests of those in remainder. 

The writer is not convinced of the soundness of this view. In 
the first place (as pointed out by Mr. Grinnell) some statutes pro- 
vide that the court ‘‘shall’’, others that the court ‘‘may’’ appoint 
such a guardian. If the Supreme Judicial Court could bring itself 
to decide that all such statutes are, so far as obligation to appoint 
is concerned, to the same effect, this question would arise: what 
language shall the legislature use in enacting laws upon a particular 
subject, to indicate that in one instance they are permissive, in 
another mandatory ? 

In the second place, it would seem, a consideration of the his- 
tory and development of these laws forbids any such construction. 
What was, I believe, the first of the modern statutes if not the 
original statute upon the subject, was passed in 1877. It is very 
evident that the legislature had clearly in mind when and whether 
the law should be mandatory or permissive; for it provided that 
the court ‘‘may and upon the request of any party interested shall’’ 
make such appointment. Another statute was enacted in 1879 
(Chap. 161) and both became part of Chapter 144 of the Publie 
Statutes. Without going further into the history of the matter, 
it appears to me that an examination of the changes in the statutes 
from that time until the present seems to indicate that, whether 
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or not succeeding statutes were stated to be amendments of pre- 
ceding ones, the legislature had a well-defined purpose in every 
instance; and employed the word ‘‘shall’’ when it was desired to 
enact a mandatory law and the word ‘‘may’’ when it felt that it 
should be discretionary. 

Upon the other point referred to—that, having decided that 
the matter of appointment is one of judicial discretion, a court 
should refrain from making an appointment if it believes that all 
future interests are sufficiently protected by those having identical 
future interests already before the court, there is some doubt if a 
rule is necessary to bring about this desirable result. While the 
ease of Hills v. Putnam (152 Mass. 123) did not refer to guardians 
ad litem but to parties, the language of the court, where a large 
number of interested parties were not brought in, was as follows: 
‘“While all the individuals of these classes are not before us, full 
notice has been given by publication; both classes have been ably 
represented,’’ ete.; and it held that the ruling of the single justice 
who heard the case, that no others need be made parties, was correct. 
Mr. Grinnell’s suggestion is that the same reasoning might apply. 

However, to return to the main question under consideration, 
it cannot be denied that there are defects and inconsistencies in 
the guardianship ad litem system as it operates at the present time. 
What appear to the writer to be the most important ones may, per- 
haps, be best set out by reviewing briefly the manner in which it 
may operate, taking as an example the common and financially 
important case of a trust with remainders over. 

The duties of a guardian ad litem are probably as general in 
character and as briefly defined as those of any official for whose 
appointment the statutes provide. He is empowered to ‘‘ represent 
the interest’’ of persons legally incompetent, unborn or unascer- 
tained. When a trustee presents an account or a series of accounts 
and it appears that there are persons of the first class in existence 
or that persons of the second or third class may appear in future, 
the Probate Judge appoints a guardian ad litem—usually a member 
of the bar—to represent the interest of such persons. Copies of the 
accounts with which he has to deal are furnished him and his task 
begins. 

To say that the average guardian ad litem is not an expert in 
matters of investment, values of securities and corporate financing 
would be to put it mildly. Yet it is largely with such things that 
he has, not only to deal,—but to pass upon, criticize and perhaps 
contest the action of another, the trustee, in dealing with them; and 
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that other, if not an expert therein, generally at least has the advan- 
tage of having constant contact, the help of a statistical organization 
and all that wide experience stands for. 

However, as the law stands, the guardian ad litem must assume 
that difficult task. The respectability and unquestioned integrity 
of the trustee does not excuse him from undertaking it with thor- 
oughness; nor the facts that the trustee has suffered little or no 
loss to the estates which he or it has administered or is entirely able 
to make good a loss if any should oceur, reasonably attributable to 
the trustee’s negligence. Then there arises, for the guardian to 
decide for himself—for the law is silent upon the subject,—as to 
how far he shall go and what method he shall employ in examining 
and passing upon, for the interest of those he represents, the various 
items of the accounts referred to him. 

To set out the details of his problems and the amount of time 
which a guardian ad litem may use in performing his task if he 
does it thoroughly—and no reason appears for doing it in any other 
way—would be to state all or part of the history of numerous cor- 
porations whose securities have been sold to the public during the 
last forty years or to analyze those securities and the course they 
have taken in the market over extended periods. For it is very 
considerably in corporate securities that trust estates have been 
invested and hence it is largely transactions in them with which 
guardians have to deal. But an example or two may be referred 
to for the purpose of indicating that the guardian ad litem is beset 
with other troubles besides those caused by difficulties in appraising 
trustees’ acts or security valuations arising from depressions or 
other general abnormal economie situations alone. 

Those troubles have already been met with and disposed of by 
the trustee. Yet that fact helps the guardian not at all; for he 
must make his investigation and reach his conclusion for himself 
and on behalf of those he represents and not accept the word or the 
judgment of the trustee. It was for that very purpose—that there 
might be independent consideration and conclusion on behalf of 
interested parties not represented—that the system of guardianship 
ad litem was instituted. 

What is referred to particularly is the inherent diffieulty in 
appraising the act of one who has invested in or continued to hold 
substantially any of the securities of corporations issued within the 
last twenty or twenty-five years, with the various intricacies of cor- 
porate financing and corporate development during that period— 
which, together with the difficulties already mentioned, arising from 
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frequently changing economic conditions, makes it a task indeed. 
A guardian finds, perhaps, that the accounts referred to him dis- 
elose that the trustee has held during the whole or a part of the 
accounting period two hundred shares of Chicago and Northwestern 
Railway Company common stock; and while its value is stated to 
be $16,000 (which is probably the figure for which it was pur- 
chased) a little investigation shows that it would bring only $880 
at the end of the accounting period. Here is a substantial, apparent 
loss to the estate. How shall he deal with it? How far shall he go 
and how much time shall he spend in determining, on behalf of 
those he represents, whether the trustee has exercised the discretion 
which the law requires? 

One who is at all conversant with the history of midwestern 
railroad systems during the last twenty years can readily picture 
the magnitude of such a task to a ‘‘beginner’’, to one who knows 
nothing or little about the subject. Even if the original purchase 
and the subsequent holding of such stock during preceding account- 
ing periods have already been approved by other guardians ad 
litem (even by final adjudication) that fact does not justify the 
later guardian in accepting their opinion. He must decide for 
himself and report to the court whether he believes the continued 
retention of those securities during the period with which he has 
to deal was for the best interest of those he represents. 

But the determination of that fact is no simple matter. It 
eannot be done merely by an inspection of market reports, dis- 
eovery that the stock has fallen greatly in price and by the conse- 
quent and immediate conclusion that, as a disposal of it would have 
brought substantial loss to the estate, therefore it was wise to keep 
it. For there are various other incidents to the situation. If the 
stock was bought at 100, was quoted at 70 at the beginning and had 
fallen to 30 at the end of the accounting period, he must decide 
whether the accountant, in not selling when he could have done so 
at 70 or 65, failed to observe the discretion which the law requires. 

The conclusion that this is not so cannot be reached by any 
simple or general method of reasoning. It may be true that the 
decline of the security was no greater than the average decline of 
others of the same general type or class; and that one might 
therefore readily jump at the opinion that the drop was due to 
prevailing economie conditions. But the guardian ad litem has no 
authority or right to make a decision founded upon generalities or 
averages; he is dealing with a specifie ease; and the very fact that 
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other securities have remained at or not far from par while still 
others have fallen to 3 or 5 or less at onee precludes any use of 
averages. 

So the question recurs; how far shall he go in the performance 
of his task? Of course he must examine into the situation surround- 
ing the security and the corporation which issued it, during the 
accounting period in question. But that is a proposition of great 
latitude ; and if he starts to dig rather deeply, he may and probably 
will find that, although that accounting period may be a compara- 
tively short one, yet the question he has to meet requires him to go 
back of that period. A belief that he ought to inquire thoroughly 
may carry him into matters of capitalization and over-capitaliza- 
tion, ratios of bonds to stock and preferred to common stock, price 
ranges, financial ratings, non-operative income, natural resources 
and other sources of revenue, questions of management and other 
matters too numerous to mention. 

In short, the scope of the task lies somewhere between a per- 
funetory acceptance of the opinion of another or others, involving 
no labor at all, which is not permitted, and a complete investigation, 
which might take weeks or more and is equally out of the question. 
Whether the seeurity about which the guardian ad litem has to 
satisfy himself consists of railroad stocks or bonds or some other 
security, the situation is pretty generally the same. For if it is an 
issue by one of the larger corporations, that very fact makes appar- 
ent the difficulties of the task ; and they may be increased by matters 
of combination or consolidation and numerous others which are the 
product of the developments of recent years in corporate financing 
and management. While if it is an issue by one of the smaller cor- 
porations, the fact that their activities are not matters of public 
record or general knowledge is likely to inerease the difficulties of 
investigation. 

The original modern act providing for the appointment of 
guardians ad litem was passed somewhat more than sixty years ago 
(in 1877). It applied only to accounts of trustees and guardians 
and the matter of appointment was optional with the court unless 
it was requested by some party in interest. It was extended to 
accounts of executors and administrators in 1889; and in 1895 it 
was amended into a final determination and adjudication statute 
and the appointment was made mandatory in cases where persons 
unborn, unascertained or legally incompetent might have an interest 


and were not represented except by the accountant. This, in turn 
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was superseded by last year’s law (Acts 1938, Chapter 154). The 
general statute authorizing the appointment of guardians ad litem 
was passed in 1896. 

From the very beginning the statutes have been most general 
in their terms. The guardian ad litem has been authorized ‘‘to 
represent the interest’’ of the persons referred to. In the late 
years of the last century and the first twenty or twenty-five years 
of the present one that fact gave rise to no great difficulty. But 
with the complications of recent years, arising from frequently 
changing economic conditions, governmental participation in what 
was formerly considered private business, great developments in 
corporate financing and management, complete political upsets and 
other causes, the situation has changed entirely. 

To the writer it seems that the most serious result of this 
situation is a tremendous multiplication of effort largely directed 
to the same end and a needless piling up of expense in connection 
with the same. Of course there are problems peculiar to an estate 
with which a guardian ad litem may be dealing, which he must 
consider and report upon. But the overwhelming preponderance 
of his duties, (particularly in the large class of cases, of which the 
type under consideration is one) consists in determining whether 
or not the purchase or retention or sale of this, that or the other 
corporate security is for the best interest of those he represents— 
for it is very largely in that species of property that estates are 
invested. 

While the number of corporate security issues, including those 
listed upon the stock exchanges and over-the-counter securities, 
reaches thousands, considerable contact with the situation seems to 
justify the conclusion that the number of those which are most 
appealing and are most commonly dealt in for investment in 
Massachusetts trusts is very far below any such figure. Indeed, 
considering such elements as local appeal and participation by 
Massachusetts bankers, largely for local disposition, in syndicates 
acquiring particular issues, it is not unreasonable to conclude that 
the number sold here in large amounts is tolerably limited. It 
surely is a fact that whatever the number, under the operation of 
the present system, there is constant examination and re-examina- 
tion of the same securities by different guardians ad litem with 
different viewpoints, experience and ability, which have been pur- 
chased, sold or held for two or a dozen or a hundred different trust 
estates. 
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The needless repetition of effort and multiplication of expense 
may oceur within a single trust. One guardian ad litem may be 
appointed to represent the statutory parties in interest for the first 
four accounts, another for the fifth to the eighth and still another 
for the ninth to the twelfth accounts. Many securities may be 
retained through all the accounting periods; and as to these there 
may be, to a great extent, a triplication of effort and expense. How 
greatly is that multiplied when one considers that precisely the 
same security issues are in the portfolios of very many other trust 
estates. 

Of course it may be argued that the value of securities changes 
not only from year to year but from month to month, from week to 
week, even from day to day or hour to hour. But is that quite true? 
Quotations,—sales prices and bid and asked prices change with 
that frequency. Is that not, in most cases, a result of market condi- 
tions or economic conditions affecting a very large number of 
securities, rather than an indication of change of basic value in 
particular ones? 

The fundamental difficulty in the existing situation is, it seems 
to the writer, that the system is about one hundred per cent unco- 
ordinated. Observation. and contact, inquiry from Judges and 
Registers of Probate and consideration of the fact that there has 
apparently never been a collection of precedents indicate that there 
is plenty of experience in the matter but that it is widely scattered, 
never having been brought together. 

I believe that there is a formula and a practical formula which, 
when put into shape whether as a statute, a rule of court or merely 
as a matter of practice, would substantially eradicate the defect of 
the system above outlined. But it would probably be pretty diffi- 
cult to induce all parties interested to agree with and consent to the 
adoption of any such remedy, until its fairness and practicability 
are made clear by a better presentation of the case than the present 
limited collection of experience will afford. 


Epwarp E. CLARK. 


June 1, 1939. 


NOTE. 


In the 13th Report of the Judicial Council, on page 42, it was sug- 
gested that the “Probate Courts” (and the Supreme Judicial] Court is the 
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Supreme Court of Probate with independent rule-making functions rec- 
ognized by G. L. Chap. 215, § 30 and G. L. Chap. 211, § 3) should: 


“Define and limit the instances where guardians ad litem are 
required. Wherever the appointment is discretionary it should not 
be made for purely perfunctory reasons when neither the court nor 
the parties deem it essential or pay any attention to the report. 
Invoke the equity doctrine that where a class is involved and 
members of the class are before the court, a guardian ad litem 
is not necessary to represent others having identical interests.” 


The article in the QUARTERLY for July-September, 1938, referred to 
by Mr. Clark, was, as stated in the article, not an exhaustive study of 
authorities but simply a suggestive study submitted for the considera- 
tion of the bench and bar to stimulate and invite further discussion fol- 
lowing the recommendation of the Judicial Council. 

The late T. Hovey Gage, of Worcester, who was Chairman of the 
Judicial Council for nine years and who joined in the recommendation, 
was a lawyer of long and varied experience and he felt very strongly 
that the practice in regard to guardians ad litem and their activities and 
charges had expanded beyond the bounds of reasonableness in some parts 
of the state, and called for the serious consideration of the courts along 
the lines suggested in the recommendation of the Judicial Council just 
quoted. The comment heard at the bar is that guardianship ad litem has 
become a “money making business”. The tentative draft rule which is 
printed in the footnote* was submitted in the QUARTERLY as a suggestion 
for consideration in connection with the recommendation of the Judicial 
Council. F. W. G. 


*TenTATIVE Drart RULE. 


Hereafter, in the performance of the duty of the courts to consider whether the vari- 
ous interests in property subject to their jurisdiction are adequately represented in proceed- 
ings before them whether relating to the allowance of accounts, the interpretation of docu- 
ments or otherwise, the courts, before appointing a guardian ad litem or next friend in the 
exercise of the inherent power to make such appointments recognized by statute, shall con- 
sider and determine the question whether the interest of a minor, or a person unascertained 
or not in being whether contingent or otherwise, may not be adequately represented for the 
purposes of justice by competent persons before the court who are “disinterested” so far as 
the minor or unborn or unascertained persons are concerned because their interests are simi- 
lar to, and do not conflict with, those of the minor or unborn or unascertained persons. The 
appointment of a guardian ad litem or next friend other than such persons with similar 
interests shall be made only in cases in which such interests are not adequately repre- 
sented because of such conflict or other special reason. 

In cases arising under §§ 24 as amended and 30 of C. 206 of the General Laws parties 
before the court having similar and not conflicting interests with those of the minor or 
unborn or unascertained persons may be considered by the court as “properly’’ and ade- 
quately representing such interests, provided such parties are persons other than the 
accountant and the courts finding on to this effect shall be inserted in the record. 
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27 


THE PRINCIPLE INVOLVED IN CLAUSES GIVING BROAD 
POWERS AND EXEMPTING TRUSTEES FROM 
PERSONAL LIABILITY. 


We have heard eriticism of such clauses is expressed sometimes 
at legislative committee hearings. 

The natural purpose of the creator of a trust is to trust the 
trustee, and this simple idea seems to be at the basis of the rule in 
Massachusetts stated by Judge Putnam in Harvard College v. 
Amory, 9 Pick. 446: 

‘*Trustees are justly and uniformly considered favor- 
ably, and it is of great importance to bereaved families and 
orphans . . . provided they conduct themselves honestly and 
discreetly and carefully, according to the existing circum- 
stances in the discharge of their trusts. If this were held 
otherwise no prudent man would run the hazard of losses 
which might happen without any neglect or breach of good 
faith.’’ 

Some years ago, a statute in regard to the liabilities of directors 
of corporations, as construed by the court, was regarded as making 
the position of director so hazardous for a prudent man that the 
legislature modified the statute to reduce the hazard so that com- 
petent men would be willing to serve as directors. (See MassacHu- 
SsETTS LAW QuaARTERLY for January, 1931, 69 and May, 1931, p. 7.) 
The hazards resulting from the application of rules of equity in 
dealing with trustees in a changing and uncertain world have de- 
veloped to such an extent that it has become a common practice 
(sometimes misunderstood) in drawing trust instruments to reduce 
the hazards by specifically providing that the trustee shall not be 
personally liable for honest mistakes of judgment and protect the 
trustee so far as possible in the absence of deliberate bad faith. 
The obvious purpose of these clauses is to carry out the principle 
already mentioned of trusting the trustee so that it will not be too 
dangerous for competent men to accept the position under the trust. 
This is obviously important in many family trusts in which indi- 
vidual trustees, who are either relatives or friends or trusted ad- 
visers selected because of family relationships. It is important for 
the reasons stated by Judge Putnam in the passage quoted. These 
clauses exempting from liability are as much a part of the trust as 
any other part because it may be assumed to be a natural and 
genuine purpose of the creator of the trust not to subject the 
trustee to personal liability and litigation in the family without very 
strong reasons. In other words, the creator of the trust substitutes 
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the trustee for himself and if he, or she, asks a relative or friend 
to assume the burdens of a trust, it may be assumed as a matter of 
reasonable human intention that he does not wish to put his rela- 
tive or friend in a hole and that he intends that the beneficiaries 
of the trust and their guardians shall respect his intention and 
expects the courts to carry it out. The same idea is the reason for 
clauses giving broad powers for convenient and effective administra- 
tion of a trust. 

We have heard it suggested that some judicial views deserve 
reconsideration from this point of view in this new era of general 
uncertainty lest the adaptable general principle stated by Judge 
Putnam in Harvard College v. Amory become hardened beyond the 
point of reasonable and just adaptability to the modern variety of 
‘“existing circumstances’’. F. W. G. 





THE PRINCIPLE INVOLVED IN THE DISPOSITION OF 
THE SURPLUS INCOME OF A LUNATIC. 


While we are printing various discussions of guardianship 
ad litem it seems a fitting oceasion to call attention to an interesting 
branch of equity jurisdiction and the principle on which it is 
administered, as the bar in general may not be familiar with the 
eases and the principle is suggestive, perhaps, in more than one 
direction. This principle appears in the following extract from a 
report by Henry E. Warner, Esq., as guardian ad litem in a ease 
in the Middlesex County Probate Court, No. 17252, about thirty- 
five years or so ago. He was appointed guardian ad litem in con- 
nection with the accounts of a lady who was guardian of her 
brother — an insane person. On his behalf, she had joined with 
other members of her family in making payments to support one 
or two elderly ladies who had been supported by the deceased bene- 
factor of the insane person and his sister and other members of 
the family who were the heirs of his property. Mr. Warner ap- 
proved these payments and so reported to the court which sustained 
his report. 

Extract from Mr. Warner’s Report. 

‘‘The jurisdiction of the courts having charge of the 
property of insane persons to permit expenditures other than 
for the direct comfort and support of the ward himself is 
well recognized and has been repeatedly exercised. 
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‘‘This jurisdiction has been exercised in Suffolk County 
in this Commonwealth as appears by the Probate records in 
ease (No. 86103, Samuel T. Holmes) where a part of the 
ward’s income was applied to the support of his father, 
(No. 92491, W. H. H. Cummings) where a mother and sister 
of the ward were helped, and after the mother’s death 
another sister was helped; (No. 110693, Elizabeth H. Tuttle) 
where a sister was helped. 

‘‘That the jurisdiction is not confined to relatives or 
persons who might have a legal or quasi legal right to sup- 
port is shown by the ease of Re: Earl of Carysfort, Cr. Craig 
& Philip’s Reports, 76, where an allowance was made for an 
old servant, and in the ease of Re: Strickland, L. R. 6 ch. A. 
P. 226, where a subscription was made toward building a 
church and schools in a region where the lunatie’s property 
was situated, and in Re: Heeny, 2 Barb. Ch. (N. Y.) 326, 
where, among other things, the lunatie’s bounty was con- 
tinued to three old ladies whom he had been supporting. 

‘‘In ex parte Whitbread, 2 Merivale, 99, Lord Eldon 
said, ‘If we get to the principle, we find that it is not because 
the parties are next of kin of the lunatic, or, as such, have 
any right to an allowance, but because the court will not 
refuse to do for the benefit of the lunatic, that which it is 
probable that the lunatie would himself have done ;’ and in 
Re: Earl of Carysfort, above, the allowanee was made on 
the ground that the ‘allowance was one which the lunatic, 
if he should ever recover, would approve.’ 

‘In Re: Earl of Sefton, L. R. 2 Ch. (1898) 378, Lord 
Justice Chitty says: ‘I think we ought not in these cases 
simply to take the narrow view of what is the pecuniary 
benefit. We should act for the lunatic as if he was a person 
of sound mind, and being a person of sound mind, he would 
be actuated as a reasonable man, with a desire to comply 
with such conditions as this contained in his father’s will.’ 
See also an article on the surplus income of a lunatic, 8 Har- 
vard Law Review, (March 25, 1895). 

‘*These cases seem to show that in exercising this juris- 
diction the courts have mainly concerned themselves to ascer- 
tain whether the payment is one which a reasonable, sane 
man would be expected to make. 

‘*In regard to the sundry payments made by [the sis- 
ter], as guardian, to various social, charitable, and religious 
undertakings, they all seem to have been made with a view 
to treating the insane person as if he were not only a human 
being, but still retained a relation to society which could, to 
a certain extent, be recognized in this way. So far as I can 
learn no question as to the propriety of payments of this 
character has been made by any parties interested in this 
case, and they seem to be such as would naturally be ap- 











30 


proved by the ward if he were to recover, and such as any 
reasonable person in his position in society and with his 
history would approve, if sane. 

‘*F rom the foregoing considerations as guardian ad litem 

I approve the account filed by the executors of [the deceased 

guardian|, and assent to the petition of |the new guardian | 

to be allowed to continue the payments to said annuitants.”’ 

To state the matter somewhat more dramatically, as we think 

it was stated in argument at the time, it is not the function of a 

court, or guardian or guardian ad litem, to put the beneficiary in 

the position of the meanest man in the family. The article in 

8 Harvard Law Review, referred to in Mr. Warner’s report, is 

exceptionally interesting in regard to a field of equity jurisdiction 

with which many members of the bar are not familiar. As Lord 

Justice Chitty suggested, there is something more to be considered 

than ‘‘the narrow view of what is the pecuniary benefit,’’ or as 

stated in the article* there are ‘‘imperfect obligations which are 

none the less real because their sanction rests rather in the ecus- 
tomary ethics of the community than in any legal remedy’’. 


Fr: we @. 


* The article closes as follows: ‘‘Not the least interesting thing in this whole bit of law 
is the glimpse which it gives us of our friend, the Average, Reasonable, Prudent Man. In 
negligence cases his prudence has been a reproach to us all. We know that his invest- 
ments as a trustee have been wise beyond reproach. We have seen with wonder that ‘his 
conduct under given circumstances is . . . always the same’. But here he is spending his 
income, and here, therefore, for once we feel that he stands before us as a brother. There 
is something refreshing in the way in which we hear of his opinion of first cousins. ‘South 
of the Tweed,’ says Sir George Jessel, it is not to be ‘presumed that it is a matter of 
interest to him what becomes of his first cousins’.””. This remark recalls the old saying that 
“God gives us our relatives but thank God we can choose our friends!”’ ‘The geographical 
Suggestion is interesting. 











Vv 
is 


m 


d 


aw 

In 
st- 
his 
his 
ere 
ith 


hat 
cal 





31 


THE OPINIONS OF THE SUPREME COURT OF THE 
UNITED STATES AS TO THE SO-CALLED ‘‘CHILD 
LABOR”? OR ‘‘CHILD CONTROL’? AMENDMENT, 
AND THE LEGAL RESULT OF THE OPINIONS. 


In two cases*, one from Kansas and one from Kentucky, the 
court decided that the amendment submitted by Congress to the 
state legislatures in 1924 was still legally pending before the states. 
The constitution requires ratification of an amendment by three- 
fourths of the states—i.e., 36 out of 48. Within a vear or two after 
its submission the amendment was rejected by more than one-fourth 
of the states. Since then subsequent legislatures in some of these 
states have voted to ratify. These votes in Kansas and in Kentucky 
were challenged on substantially three grounds—first, that when 
more than one-fourth of the states had rejected the amendment it 
was legally dead unless resubmitted by Congress, second that a 
state legislature which had once acted definitely one way or the 
other could not change its vote, and third that the lapse of fifteen 
years after submission was more than a ‘‘reasonable time’’ for rati- 
fication and that the proposed amendment was legally dead for that 
reason unless resubmitted by Congress. The state authorities of 
Kansas and Kentucky not only opposed these arguments but chal- 
lenged the standing of the petitioners from those states to raise 
the questions. 

The majority of the court, consisting of the Chief Justice, and 
Justices McReynolds, Butler, Stone and Reed, sustained the stand- 
ing of the petitioners in the opinion by Chief Justice Hughes. 
Mr. Justice Frankfurter wrote a dissenting opinion on this point 
concurred in by Justices Roberts, Black and Douglas. On the 
merits of the question there were three opinions—that of Chief 
Justice Hughes concurred in by Justices Stone and Reed, a con- 
curring opinion by Mr. Justice Black concurred in by Justices 
Roberts, Frankfurter and Douglas and a dissenting opinion by 
Mr. Justice Butler concurred in by Justice McReynolds. 





Extract from Opinion of the Chief Justice. 


‘“We have held that the Congress in proposing an amend- 
ment may fix a reasonable time for ratification. Dillon v. 
Gloss, 258 U. S. 368. There we sustained the action of the 
Congress in providing in the proposed Eighteenth Amend- 
ment that it should be inoperative unless ratified within seven 








* Coleman v, Miller and Chauder v. Wise, decided June 5, 1939. 
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years. But it does not follow that, whenever Congress has 
not exercised that power, the Court should take upon itself 
the responsibility of deciding what constitutes a reasonable 
time and determine accordingly the validity of ratifications. 
That question was not involved in Dillon v. Gloss and, in 
accordance with familiar principle, what was there said must 
be read in the light of the point decided. . . . Our decision 
that the Congress has the power under Article V to fix a 
reasonable limit of time for ratification in proposing an 
amendment proceeds upon the assumption that the question, 
what is a reasonable time, lies within the congressional prov- 
ince. 


In the opinion by Mr. Justice Black the view expressed was 
that the amending process was purely political and the court had 
nothing to do with it. 

The Legal Result. 


The result of the two majority opinions by Chief Justice 
Hughes and by Mr. Justice Black that Congress has the legal and 
political funetion of deciding whether, and when, an amendment 
has been ratified seems to make it clear that after rejections of an 
amendment by considerably more than one-fourth of the state 
legislatures within a year or two of submission by Congress and 
after the further lapse of a dozen years or more subsequent to those 
rejections, Congress has the legal and political power to decide that 
the amendment, either in form or substance, has not received a suffi- 
cient amount of approval to warrant its continuance before the 
states, and, therefore, to withdraw its submission of the amend- 
ment. If it so decides, Congress may, of course, submit some other 
amendment perhaps less objectionable in the scope of its vague 
language. 

We believe that the public interest of the nation ealls for a 
revocation by Congress of the submission of the amendment on the 
ground that so long a time has elapsed sinée 1924 that, ‘‘ Ratifica- 
tion . . . sufficiently contemporaneous in the required number of 
states to reflect the will of the people in all sections at relatively 
the same period,’’ is impossible. 


F. W. GRINNELL. 

















